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Introduction  
• Worker misclassification occurs when an employer 

incorrectly classifies an employee as a non-
employee (e.g., as an independent contractor)  

• When the Social Security Act was enacted in 1935 
it did not include an express definition of 
“employee”  

• Estimates based on numerous state studies suggest 
that between 10 – 20 percent of employers 
misclassify at least one worker - Economic Policy 
Institute – Briefing Paper #403, June 8 2015  

 

 



Significant Cases;  
Congressional Resolution   

 

• United States v. Silk 

 

• Bartels v Birmingham  

 

• Gearhart Resolution passed by Congress  





How Do Agencies/Employers 
Determine Who is an Employee? 

• “Employee” is defined in section 3306(i) 
FUTA by reference to section 3121(d) of 
the Internal Revenue Code  

• IRS  Common Law 
– 20 Factor Test 

– 3 Test Categories: 
• Behavioral Control  

• Financial Control  

• Type of Relationship  

IRS Form SS-8 

 





 Behavioral Control - whether the business has 
a right to direct and control how the worker 
does the task for which the worker is hired  

‒ Instructions that the business gives to the worker 

‒ Training that the business gives to the worker 



 Financial Control - Does the business have the right 
to control the business aspects of the worker’s job?  

‒ Does the worker risk profit/loss? 

‒ Unreimbursed business expenses 

‒ Is the worker free to market his/her services? 

‒ How is the worker paid? 



 Type of relationship - Do the facts support a 
worker/employer relationship?  

‒ Are there written contracts? 

‒ Does the worker have employee-type benefits? 

‒ Is the relationship time-bound? 

‒ Does the work perform similar services for others?  



Internal Revenue Service (IRS) 
Section 530 (Safe Harbor) 

• When an employer erroneously classifies employees or a group of 
employees as independent contractors, the employer will generally 
be held harmless for past and future Federal employment tax 
obligations if s/he relied on: 
– Past rulings or judicial precedent 
– Industry practice 
– Past IRS audit practice 
– Any other “reasonable” basis 

• Rule applies to IRS & FUTA; it is not binding on states for UI. 
• In general, filing of timely IRS Form 1099(s) is one precondition for 

section 530 safe harbor to apply. 



State UI Agency Determinations 
 

States use: 

ABC Test:  In general, the worker is:  
A:  Free from direction and control 

B:  Performing service(s) that is outside the usual       
course of the business  

C:  Customarily engaged in an independent trade, 
occupation, profession or business. 

 Variations of the ABC test 

 Common law rules   

 Other unique rules 
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Worker Misclassification Issues 

 
◦ Adverse effects on worker and ability to receive: 

◦ Unemployment Insurance 

◦ Workers’ Compensation 

◦ Health Insurance Coverage 

◦ Retirement Coverage 

◦ Protection under the Fair Labor Standards Act  

◦ Reduced tax revenues 
◦ UI taxes underpaid 

◦ Other employment taxes underpaid 

◦ Unfair competition among employer population 

 



Causes of Worker Misclassification  

• Differences is Federal and State laws 

• Competition – Locally, Regionally, Nationally & Globally 

• Limited regulatory oversight  

• Regulatory and taxation reporting 

• Costs above labor rates 

– Employment taxes (FICA & UI)  

– Withholding taxes (Federal/State/Local) 

– Health Care 

– Workers’ Compensation 

• New types of jobs and employment relationships  





Ongoing Initiatives 

• ETA - Effective Audit Measure 
• Data Sharing  

– Questionable Employment Tax Practices 
(QETP) – 42 state MOUs 

– Governmental  Liaison Data Exchange 
Program - 1099 MISC Extract 

– Information Return Analysis System (IRAS) 
for State Agencies  (pilot testing with 3 
states) 

• ETA Funding Opportunities 
– Data Sharing  
– Education/Outreach  
– Automation  
– State Task Forces 

 

 



Effective Audit Measure 
• Unemployment Insurance Program Letter (UIPL) 

No. 30-10 and UIPL No. 30-11. 

• Reporting Began on March 31, 2011 

• Significant changes: 
– Reduces required percentage of contributory employer 

audits from 2% to 1%, annually 

– Four Audit Factors combine for Pass / Fail 
• Percent of contributory employers audited 

• Percentage of total wage change from audit 

• Percentage of wages audited 

• Average number of misclassifications detected per audit 
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Data Sharing Efforts  
 

• Questionable Employer Tax Practices (QETP) 

• Governmental Liaison Data Exchange Program 
(GLDEP) 

– IRS 1099-MISC Extract  

• Information Return Analysis System (IRAS) 

– Three states are testing  

 



Annual IRS 1099-MISC Extract 
• An extract of Federal tax data that makes up the 

Governmental Liaison Data Exchange Program (GLDEP).  

• Criteria for participation in the GLDEP: 
– Must have a Basic Agreement to exchange data with IRS 

– Must satisfy requirements of IRC §6103(d); must be 
responsible for tax administration and demonstrate a need 
and use for the data 

– Must have an approved Safeguard Procedures Report on file 
with IRS 

– Must complete an Annual GLDEP Enrollment Agreement  

• States may use the data in their audit selection process 
to discover potential unreported wages reported as non-
employee compensation. 



FY 2014 Funding for State UI Agencies 

 

$10 million was made available to states 

  

• $8 million in competitive grants were awarded to 19 states to 
increase their capacity for detecting misclassification and 
enforcing their state UI laws and policies 

 

• $2 million was awarded to 4 states as high performance 
awards 

 



Funding Opportunity in FY 2015 

• $10 Million is available to states to: 
• Improve systems that will enable enhanced data sharing with 

Federal and state agencies. 

• Implement targeted audit strategies to focus on industries that may 
be more likely to have misclassified workers; 

• Establish a statewide task forces to address misclassification ; and 

• Develop education and outreach programs for employers and 
workers to help prevent misclassification; and  

• Develop other innovative approaches designed to prevent and 
detect misclassified workers. 



Questions? 


